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AGENDA
MONDAY, MARCH 26, 2018
5:30 CLOSED SESSION
6:00 PM CITY COUNCIL MEETING
Hillsborough Town Hall
One Councilmember will be participating in the City Council meeting by teleconference. Locales
shall be 1600 Floribunda Avenue, Hillsborough, CA 94010, and 10040 East Happy Valley Road,
Clubhouse Library, Scottsdale, AZ 85255.
REGULAR MEETING
CLOSED SESSION (5:30 pm) - Admin Conference Room
ROLL CALL
PUBLIC ANNOUNCEMENT OF CLOSED SESSION ITEM
●

CONFERENCE WITH LEGAL COUNSEL - ANTICIPATED LITIGATION
Significant exposure to litigation pursuant to Section 54956.9(d)(2) of the California
Government Code: One potential case

ADJOURN CLOSED SESSION
CITY COUNCIL MEETING (6:00 pm) – Council Chambers
I.

ROLL CALL

II.

PLEDGE OF ALLEGIANCE

III.

REPORT FROM CLOSED SESSION

IV.

NEW BUSINESS:
1.

RESOLUTION MAKING EMERGENCY FINDINGS AND AUTHORIZING THE
EMERGENCY REPLACEMENT OF THE SOUTH SIDE MAIN FLOOR POLICE
FACILITY HEATING, VENTILATION AND AIR CONDITIONING SYSTEM………..Page 1
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V.

OLD BUSINESS:
2.

VI.

RESOLUTION DENYING CROWN CASTLE’S APPEAL AND UPHOLDING THE CITY
MANAGER’S DENIAL DECISION AS MODIFIED…………………………………….Page 7

PUBLIC COMMENT:
Under Government Code 54954.3, members of the public have the right to address the City Council on any matter within the Council's
jurisdiction. However, the Council may not take action on any non-agenda item (except in emergency circumstances). Before addressing
the Council, speakers are requested to complete a yellow speaker's card and submit it to the City Clerk. Please come to the lectern, state
your name and address, limit remarks to 3 minutes, and do not repeat comments by other speakers.

VII.

CITY COUNCIL ITEMS:
This section of the agenda provides the City Council an opportunity to ask questions on any project of interest. No action can be taken on
any item not on the agenda.

VIII.

ADJOURNMENT

SPECIAL ACCOMMODATIONS:
If you need a disability-related modification or accommodation, including auxiliary aids or services, to participate in the City Council meeting, or if
you need an agenda in an alternate form, please contact the City Clerk’s Office at 375-7412 at least 24 hours before the scheduled City Council
meeting.

MINUTES:
A copy of the unapproved minutes will be made available the Friday before the next regularly scheduled City Council meeting. Once minutes are
approved by the City Council they will be made available the following day. City Council Agendas and approved minutes are available at the
Town’s website, www.hillsborough.net.

ATTACHMENTS:
Any items listed as “Attachments” to the agenda are available on the Town’s website or at the City Clerk’s office.
Any writings or documents provided to a majority of the City Council regarding any item on this agenda, except as exempt from public disclosure
under applicable law, will be made available for public inspection in the City Clerk’s Office located at 1600 Floribunda Avenue, Hillsborough, CA
94010, during normal business hours.

AUDIO / VISUAL ADVISORY:
Those persons who wish to use PowerPoint, DVDs or other mediums when presenting to the City Council, will be required to submit media items to
the City Clerk by 12:00 p.m. on the day of City Council meetings. Media items can be emailed to myokoyama@hillsborough.net or brought in on
disc or flash drives to the City Clerk’s Office located at 1600 Floribunda Avenue, Hillsborough, CA 94010.
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AGENDA STAFF REPORT
ITEM SUBJECT: RESOLUTION MAKING EMERGENCY FINDINGS AND AUTHORIZING THE
EMERGENCY REPLACEMENT OF THE SOUTH SIDE MAIN FLOOR POLICE FACILITY
HEATING, VENTILATION AND AIR CONDITIONING SYSTEM

SUMMARY: The police facility heating, ventilation and air conditioning (HVAC) unit located at the
south side of the main floor that has been in service since 1991 has failed and is in need of
immediate replacement. The south end of the building and areas the failed HVAC system covers
include supervisor offices, briefing room, report writing area, prisoner processing, break room as
well as evidence processing and storage. This project was budgeted during the fiscal year 20172018 budget process.
The south end failed unit is configured as a split system with the compressor stationed outside the
building while the air handler is suspended in the crawlspace above the south stairwell ceiling.
Pursuant to Public Contract Code section 22050, the Town, by four-fifths vote of its governing
body, may repair or replace a public facility without engaging in competitive bidding if it finds that
an emergency situation exists that poses a threat to public health, safety and welfare or property
and that the emergency will not permit a delay resulting from a competitive solicitation for bids.
As noted above, the failed HVAC system at the south end of the building services numerous
essential facilities. Of particular importance is the evidence storage area, which must be in a
climate-controlled area due to the sensitivity of certain items of evidence to temperature and
ventilation. The lack of HVAC poses an imminent threat to the property contained in the evidence
storage area. Further, HVAC is necessary to maintain a safe work environment for the officers,
employees and patrons of the facility. Moving the patrol operation out of the south end of the
building is not feasible as the north end of the building currently houses the administrative offices
and cannot be occupied by patrol operations due to the items, files and investigation materials
already contained in the administrative offices. Based on the foregoing, an emergency condition
exists that poses a threat to public health, safety, welfare and property. This emergency condition
will not permit a delay resulting from competitive bidding.
Carmine/Prime HVAC is best suited to perform the work necessary to replace the failed HVAC
system. Carmine/Prime HVAC is familiar with the building based on their previous work during a
recent project involving the HVAC system at the north end of the building. Carmine/Prime HVAC is
also the Town’s current HVAC maintenance contractor. Carmine/Prime HVAC will install HVAC
units that are high efficiency and energy efficient.
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Because the police building is an essential facility with 24-hour operation, staff recommends
utilizing Carmine/Prime HVAC for this emergency project in order to restore HVAC as soon as
possible to address the threat posed to public health, safety, welfare and property.
FISCAL IMPACT: The total project cost is $54,455.00. In addition, a 10% contingency of
$5,445.50 is recommended for a total amount of $59,900.50. The fiscal year 2017-2018 budget
included approved funding in the amount of $80,000.00
ENVIRONMENTAL ISSUES: This action is categorically exempt from the California Environmental
Quality Act according to Section 15301 of the California Code of Regulations.
ATTACHMENTS: Resolution
PREPARED BY: Caroline Serrato, Police Captain
RECOMMENDATION: Adopt with a roll call vote the resolution amending the original contract with
Carmine/Prime HVAC of San Jose authorizing the immediate replacement of the police facility’s
south side main floor HVAC system in the amount of $54,455.00 with a 10% contingency in the
amount of $5,445.50 to be allocated from the fiscal year 2017-2018 budget.

RESOLUTION NO. 18RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF HILLSBOROUGH
MAKING EMERGENCY FINDINGS AND AUTHORIZING THE EMERGENCY
REPLACEMENT OF THE SOUTH SIDE MAIN FLOOR POLICE FACILITY HEATING,
VENTILATION AND AIR CONDITIONING SYSTEM

WHEREAS, the Town of Hillsborough purchased the heating, ventilation and air
conditioning (HVAC) for the south side of the main floor of the police
building unit over 25 years ago, and the unit has failed and repairs are no
longer possible thus requiring immediate replacement; and
WHEREAS, the south end of the building and areas the failed HVAC system covers
include supervisor offices, briefing room, report writing area, prisoner
processing, break room as well as evidence processing and storage; and
WHEREAS, the south end failed unit is configured as a split system with the
compressor stationed outside the building while the air handler is
suspended in the crawlspace above the south stairwell ceiling; and
WHEREAS, pursuant to Public Contract Code section 22050, the Town, by four-fifths
vote of its governing body, may repair or replace a public facility without
engaging in competitive bidding if it finds that an emergency situation exists
that poses a threat to public health, safety and welfare or property and that
the emergency will not permit a delay resulting from a competitive
solicitation for bids; and
WHEREAS, the failed HVAC system at the south end of the building services numerous
essential facilities including the evidence storage area, which must be in a
climate controlled area due to the sensitivity of certain items of evidence to
temperature and ventilation; and
WHEREAS, the lack of HVAC poses an imminent threat to the property contained in the
evidence storage area; and
WHEREAS, HVAC is necessary to maintain a safe work environment for the officers,
employees and patrons of the facility; and
WHEREAS, moving the patrol operation out of the south end of the building is not
feasible as the north end of the building currently houses the administrative
offices and cannot be occupied by patrol operations due to the items, files
and investigation materials already contained in the administrative offices;
and
WHEREAS, Carmine/Prime HVAC of San Jose completed the replacement of the north
side HVAC equipment as they were identified as the low bidder and
ultimately completed the work under budget during fiscal year 2016-2017;
and

WHEREAS, Carmine/Prime HVAC is best suited to perform the work necessary to
replace the failed HVAC system as they are familiar with the building based
on their previous work involving the HVAC system at the north end of the
building and also currently serve as the Town’s HVAC maintenance
contractor; and
WHEREAS, the police building is an essential facility with 24-hour operation and
requires immediate restoration of the HVAC system to avoid damage to
person or property due to the emergency condition resulting from the failed
HVAC system at the south end of the building; and
WHEREAS, the project will cost $54,455.00; and
WHEREAS, a 10% contingency has been requested in the amount of $5,445.50 for a
total project budget of $59,900.50; and
WHEREAS, the fiscal year 2017-2018 budget included approved funding in the amount
of $80,000.00 for this work.
NOW, THEREFORE BE IT RESOLVED by the City Council of the Town of Hillsborough
as follows:
1. The foregoing recitals are found to be true and correct and incorporated as if fully set
forth herein.
2. Pursuant to Public Contract Code section 22050, it is determined that the failure of
the HVAC system at the south end of the police building constitutes an emergency
condition that poses a threat to public health, safety, welfare and property and that
such condition will not permit a delay resulting from a competitive solicitation of bids.
3. Town staff is hereby authorized and directed to amend the contract with
Carmine/Prime HVAC of San Jose (License #819114) for the project to provide for
the immediate replacement of the police facility’s south side main floor HVAC
system in the amount of $54,455.00 with a 10% Town-controlled contingency in the
amount of $5,445.50 for a total project budget amount of $59,900.50 to be allocated
from the fiscal year 2017-2018 appropriation for this work.
4. Town staff is directed to report to the City Council at the next regularly scheduled
meeting and at every meeting thereafter until the action is terminated to determine if
there is a need to continue the action.

Mayor of the Town of Hillsborough
Attest: City Clerk

This resolution was adopted by the City Council of the Town of Hillsborough at its
regular meeting held on the 26th day of March 2018, by the following vote of the
members thereof:
AYES:

Councilmembers

NOES:

Councilmembers

ABSENT:

Councilmembers

ABSTAIN:

Councilmembers
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CITY COUNCIL MEETING
MARCH 26, 2018

AGENDA STAFF REPORT
ITEM SUBJECT: RESOLUTION DENYING CROWN CASTLE’S APPEAL AND UPHOLDING
THE CITY MANAGER’S DENIAL DECISION AS MODIFIED
____________________________________________________________________________
SUMMARY: On March 12, 2018, the City Council held a public hearing pursuant to HMC Section
15.32.090, to hear the appeal by Crown Castle NG West, LLC (“Applicant”) of the City Manager’s
decision regarding 16 wireless facilities permit applications (collectively, the “Applications”)
comprising a distributed antenna system (“DAS Project”) to be located within the Town. After the
close of the public hearing, the City Council directed the City Manager to prepare a draft resolution
with written finding(s) for consideration and adoption at a special meeting to be held on March 19,
2018. It was later determined that the resolution would be presented at the next regular meeting on
March 26, 2018. The public and the Applicant were advised of the date change. The draft
resolution is included in the City Council’s agenda packet.
Background and Summary of Resolution:
A public hearing on the Applicant’s appeal of the City Manager’s decision was held by City Council
at its regular meeting on March 12, 2018. After the close of the public hearing, City Council
unanimously directed the City Manager to prepare a resolution with written finding(s) for the appeal
and upholding the City Manager’s denial decision with modifications.
Th attached resolution contains the following findings:
1.
That the City Manager’s determinations related the California Environmental Quality Act
(CEQA) set forth in Parts III and IV of the Decision (decisions to not to act or to disapprove the
Applications) are now moot and as it is now unnecessary for the Council to decide those issues,
those portions of the City Manager’s Decision are rejected.
2.
That the City Manager’s determinations related the merits of the Applications set forth in
Part V of the Decision (decision to deny the Applications based on a review and findings on the
nine factors set forth in Municipal Code Section 15.32.080) are accepted except to the extent we
modify or supplement those determinations herein.
Finding on Factor 1: The WCF and support structure additions and modifications proposed in the
DAS Project are not consistent with the general plan and will adversely affect the policies and
goals set forth therein or alter the rural character of the community.
Finding on Factor 2. The applicant has not shown that the WCFs proposed in the DAS Project are
necessary to close a significant gap in coverage and has further not shown that its proposal is the
least intrusive means of closing any significant gap.

Finding on Factor 3. The WCF and support structure modifications and additions proposed in the
DAS Project do not comply with the design standards in Chapter 15.32, and other applicable
provisions of the Code.
Finding on Factor 4. The WCF and support structure modifications and additions proposed in the
DAS Project comply with applicable safety codes and laws (including without limitation the ADA).
Finding on Factor 5. The WCF and support structure modifications and additions in the proposed
DAS Project interfere with the public’s use of rights-of-way, or create undue risks to persons or
property.
Finding on Factor 6. The applicant has made the required affirmation regarding compliance with
the FCC’s RF regulations, as the same may be amended.
Finding on Factor 7. The applicant is authorized to file the application.
Finding on Factor 8. The Applicant has CEQA approval from the CPUC but does not have or will
not have necessary local regulatory approvals for utility box design under this Code required in
connection with the DAS Project.
Finding on Factor 9. Alternative designs or locations would be more consistent with the general
plan and would otherwise minimize the impact of the WCF and support structure modifications and
additions required.
The Applications are subject to a federal “shot clock” under FCC rules. The Town and the
Applicant mutually agreed to extend the date for final action on the Applications to March 31, 2018.
No decision on the appeal will be a final action unless and until adopted by resolution.
ENVIRONMENTAL ISSUES: Because all of the Applications are denied due to the failure to meet
the standards set forth in the Hillsborough Municipal Code, there is no CEQA analysis to perform
regarding the denials as the Town has the authority to disapprove a project at any time without
conducting CEQA review (Public Resources Code section 21080(b)(5)).
ATTACHMENTS: Denial Resolution
PREPARED BY: Kathy Leroux, City Manager
RECOMMENDATIONS: Adopt with a roll call vote the resolution denying Crown Castle’s appeal
and upholding the City Manager’s denial decision as modified.

RESOLUTION NO. 18RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF HILLSBOROUGH
DENYING CROWN CASTLE’S APPEAL AND UPHOLDING THE CITY MANAGER’S
DENIAL DECISION AS MODIFIED

WHEREAS, the Town of Hillsborough regulates the placement of wireless
communications facilities under Chapter 15.32 of the Town of Hillsborough
Municipal Code, and
WHEREAS, Municipal Code Section 15.32.040 provides that a wireless
communications facility may not be installed, collocated or modified
without a permit, except as provided within the Municipal Code; and
WHEREAS, under Municipal Code Section 15.32.060, the City Manager is responsible
for reviewing and acting on all wireless communications facilities permit
applications and Municipal Code Section 15.32.070 contains the design
standards for guiding the City Manager in determining whether to grant,
grant with conditions, or to deny a wireless communications facility
application; and
WHEREAS, in determining whether to grant, deny or conditionally approve an
application, the City Manager may consider nine enumerated factors in
Municipal Code Section 15.32.080 and such other matters as the City
Manager may be entitled or required to consider as a matter of law; and
WHEREAS, Municipal Code Section 15.32.080 provides that it is the applicant’s burden
to show that a wireless communications facilities permit should be granted;
and
WHEREAS, under Municipal Code Section 15.32.80.D, if the City Manager determines
that a wireless communications facilities application should be approved,
denied or conditionally approved, the City Manager shall make written
findings; and
WHEREAS, under Municipal Code Section 15.32.090, an entity may appeal the
decision of the City Manager regarding a wireless communications facilities
application to the Town of Hillsborough City Council, and such appeal shall
be subject, among other things, to a noticed public hearing; and
WHEREAS, under Municipal Code Section 15.32.090, the City Council may accept or
reject, wholly or in part, or may modify, the decision of any
recommendations made by the City Manager, and if the decision of the City
Council regarding the appeal is to deny the wireless communications
facilities permit or conditionally approve it, the City Council shall direct the
City Manager to prepare written findings for adoption by the City Council at
a future meeting; and
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WHEREAS, on January 4, 2017, Crown Castle NG West, LLC (“Applicant”) filed 16
wireless communications facilities or WCF permit applications (collectively,
the “Applications”) comprising a distributed antenna system (“DAS Project”)
in which the Applicant identified the wireless carrier who will utilize the DAS
as Verizon Wireless (“Verizon”); and
WHEREAS, on December 20, 2017, the City Manager issued a decision denying the
Applications comprised of two documents: (i) City Manager’s Decision –
Crown Castle’s 16 Applications for Proposed Wireless Facilities, and (ii)
Bases for Part V of City Manager’s Decision – Crown Castle’s 16 WCF
Applications (together, the “City Manager’s Decision”); and
WHEREAS, the Applicant submitted an appeal of the City Manager’s Decision by letter
dated January 3, 2018, which was supplemented by a second letter dated
March 7, 2018; and
WHEREAS, on March 12, 2018, a public hearing was held by the Town of Hillsborough
City Council to consider the Applicant’s appeal of the City Manager’s
Decision regarding the Applications; and
WHEREAS, after closing the March 12, 2018 public hearing and deliberating on the
appeal, the Town of Hillsborough City Council directed the City Manager to
prepare written findings denying the appeal and upholding the City
Manager’s Decision with modifications, for adoption by the City Council at a
future meeting; and
WHEREAS, on March 26, 2018, the City Manager presented a resolution with written
findings on the appeal for adoption by the Town of Hillsborough City
Council at its City Council meeting.
NOW, THEREFORE, BE IT RESOLVED that the City Council of the Town of
Hillsborough, based on the evidence contained in the written record, which includes the
Applications, the record related to the City Manager’s Decision, the appeal letters and
supporting documentation and written submissions provided to Council, and the record
of the oral testimony given by the Applicant, City officials, experts, and the public at a
public hearing held on March 12, 2018 (referred to hereafter as the “Appeal Record”,
hereby denies the Applicant’s appeal and upholds the City Manager’s Decision denying
the Applications, as modified herein, and finds:
1.
That the City Manager’s determinations related to the California
Environmental Quality Act (CEQA) set forth in Parts III and IV of the Decision
(decisions not to act or to disapprove the Applications) are now moot and as it is
now unnecessary for the Council to decide those issues, those portions of the
City Manager’s Decision are rejected.
When the City Manager made her decision, there was uncertainty as to the status of
any CEQA determinations by the CPUC related to the DAS Project. The record before
City Council now shows:
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(a) Prior to the City Manager’s Decision, the Applicant had not provided complete
information to the Town in its Applications or otherwise with regard to the scope
of its existing authorizations from the California Public Utilities Commission
(“CPUC”). The Applicant had provided only a copy of its 2003 limited
authorization to construct facilities (Exh. 2.07 to its Applications), but not its 2007
full facilities-based authorization which allows the Applicant to seek expedited
CEQA review from the CPUC.
(b) Prior to the City Manager’s Decision, the Applicant misstated the status of the
CPUC’s CEQA review by representing that the CPUC had reviewed and
approved the DAS Project as the lead agency when the facts later revealed that
no application had been submitted to the CPUC that would have triggered any
CEQA review and no approval had been received.
(c) After the City Manager’s Decision was issued, the Applicant admitted in its
appeal letter dated January 3, 2018 that the CPUC had not yet acted. It later
became apparent that the Applicant had sought CPUC CEQA approval for the
DAS Project on December 26, 2017 pursuant to its full facilities-based authority,
and on January 16, 2018, the CPUC Energy Division released a letter finding the
DAS Project qualified for multiple categorical exemptions under CEQA, which
letter also states the CPUC acted as lead agency. The 2007 authorization was
obtained by Town staff and included as Attachment 4 to City Manager’s Report
dated March 12, 2018. The applications to the CPUC and the CPUC’s letter were
included as Attachments 5 and 6 to City Manager’s Report dated March 12,
2018.
The Applicant should have been more forthcoming about its CPUC authorizations and
the status of its CEQA approvals during the application review process. The Applicant’s
lack of candor on these issues, even after the City Manager’s Decision, is particularly
troubling in light the litigation that pre-dates the Town’s WCF ordinance and this
Application. The litigation resulted in a Settlement Agreement obligating the Applicant to
make certain disclosures related to CEQA and it appears the Applicant did not act
consistent with the Settlement Agreement.
Nonetheless, without addressing the merits of the determinations set forth in Parts III
and IV of the City Manager’s Decision at the time made, the Council expressly finds that
those portions of the City Manager’s Decision are now moot. However, as the
Applicant’s appeal and the Applications are denied by this Resolution on other grounds,
no CEQA determination is required by the Council because CEQA does not apply to
projects that are disapproved (see, 14 CCR Section 15270), making the issues and
determinations in the City Manager’s Decision a further moot point.
2.
That the City Manager’s determinations related to the merits of the
Applications set forth in Part V of the Decision (decision to deny the Applications
based on a review and findings on the nine factors set forth in Municipal Code
Section 15.32.080) are accepted except to the extent we modify or supplement
those determinations herein.
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As proposed, the DAS Project is comprised of wireless facilities located at individual
“nodes” connected via fiber back to a hub location. The hub is not at issue in this
Application. At each node, there is a 4 foot x 14.6 inch antenna within a canister, 3
remote radio units (each approximately 8 x 20 x 22 inches), a minimum of 6 coaxial
cables linking the 3 radio units and the antenna, 16 cubic feet of associated equipment
either mounted on the pole or enclosed in ground-mounted equipment cabinets (each
cabinet approximately 48 cubic feet in size), and an electrical power source to the node.
These nodes are mounted on supporting structures, which are existing utility poles, new
or replacement utility poles, and steel monopoles. When we refer to the WCF, we are
referring to all the facilities which will comprise the node, including the supporting
structures as proposed to be modified or added. We do not include the fiber optic
cabling that will connect the node to the hub, which, as the City Manager’s Decision
noted, was the subject of separate encroachment permit applications filed by the
Applicant.
Section 15.32.050 of the Municipal Code sets forth the WCF application requirements,
and provides that where a WCF is part of a network of WCFs that will be installed
contemporaneously or sequentially, such as a distributed antenna system or DAS, the
applications for each of the facilities in the proposed network shall be submitted
simultaneously. While the Applicant submitted 16 individual applications to install and
operate new WCFs in the Town’s public rights-of-way, each application was for an
individual node that would, together with the fiber connections separately applied for,
form a single DAS network. Through the Application review process some minor
modifications were made to the initial proposals. The final Applications indicate that the
16 site DAS Project consists basically of three types of facilities: new pole top antennas
on five replacement wood utility poles, new pole top antennas on three existing wood
utility poles, and new antennas on seven new steel poles and on one new wood utility
pole. About half of the 16 will also have new equipment mounted on the same pole, and
the remainder will have equipment in new ground cabinets. As proposed, none of the
Applications place any part of the WCF underground. Minimal shielding or stealthing
was proposed for the ground-mounted cabinets.
The City Manager’s Decision rested on an analysis of the evidence in the record as of
the date of her Decision related to the nine factors set forth in Municipal Code Section
15.32.080. The City Council has considered the same nine factors and makes the
following findings, based on the Appeal Record:
Finding on Factor 1: The WCF and support structure additions and modifications
proposed in the DAS Project are not consistent with the general plan and will
adversely affect the policies and goals set forth therein or alter the rural character
of the community.
The City Council finds that the Applicant has not met its burden on this factor.
Essentially, the City Manager found regarding Factor #1 that the Applicant’s DAS
Project’s scale, style and character with installations of up to 54’9”’ in height (including
supporting structures) and commercial in design, would not be consistent with the low
density scale and size (32’ height limit) of the single family residential nature of the
structures within the Town, with many neighborhoods consisting of predominantly single
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story residences. As a result, the DAS Project would not be consistent with the general
plan and will adversely affect the policies and goals set forth therein or alter the rural
character of the community.
As the City Manager’s Decision indicated, Hillsborough is a community of unique
residential character and aesthetic values. It is a community of low density single family
residences (the minimum lot size of one-half acre was set in 1953), of singularly unique
quality craftsmanship and architectural design in a rustic and rural setting. This is clearly
reflected in the Hillsborough General Plan Land Use Element goals and policies,
particularly as described on pages LU- 2, 3, 18, and 19 which were referenced by the
City Manager, and are set out in more detail below.
General Plan Land Use Element discussion on pp. LU-2 and LU-3 provides:
The incorporated Town of Hillsborough has a long history extending for almost
100 years. One of the reasons that the founders of the Town originally decided to
incorporate was to preserve the character of the community. This desire to
preserve the character continues today.
The Town is unique in that it consists mainly of low density residential
development, with a minimum lot size of ½ acre, with no commercial or industrial
uses. The majority of the residents have shown interest over the years in
maintaining a lower density residential community and preserving the low density
residential character through preservation of large lots, open space and mature
trees.
The only non-residential uses within the Town are public facilities, parks and
open space land, private and public schools, the Burlingame Country Club and
the Hillsborough Racquet Club.
While there is limited land available for additional housing and the possibility of
slight change on the non-residential parcels, Hillsborough is mainly built out.
Therefore, an important issue related to community character is how new
development fits into the existing fabric of the community and how established
neighborhoods should evolve over time. The Town has an Architectural Design
Review Board to review development proposals and ensure that they are
appropriate for the Town. To provide stronger guidance and address community
concerns regarding appropriate development for Hillsborough, the Town updated
its Residential Design Guidelines in 2004 for use in the review of development
proposals.
B. Land Use Designations
The following outlines the allowable land uses for each land use designation.
Maximum density and intensity measures are also identified for each land use
type. Table LU-1 summarizes the acreage for each land use designation and
Figure LU-1 maps the locations of the General Plan land use designations. The
major non-residential uses in Hillsborough are also shown on Figure LU-1.
1. Residential (R)
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The Residential designation allows for the development of single-family dwellings
in a manner that is consistent with the existing character of the community.
Additional uses that may be allowed include home businesses, second units,
family day care homes and other compatible uses identified in the Hillsborough
Municipal Code. The maximum allowed density is one single-family dwelling per
½ acre. For subdivisions resulting in five or more units, a conceptual plan shall
be prepared.
2. Public Facilities and Services (PFS)
The Public Facilities and Services designation allows for the development and
operation of services and facilities that are necessary to meet the community’s
needs, while maintaining the character of the community. Allowable uses include
public schools, Town Hall, fire and police facilities, other governmental facilities,
parks and other recreational facilities.
The maximum allowed intensity for the existing land currently designated Public
Facilities and Services designation is 15 percent above the floor area ratio
intensity in existence as of adoption of this General Plan. This allowed increase
acknowledges that there may be the need for changes to existing public facilities
in the future in order to maintain the high level of public service that Hillsborough
residents expect. However, prior to approving an increase in the intensity of
development, a study will be completed by the Town to ensure that the increase
is kept to the minimum necessary to allow for the continued provision of service.
The public will be involved in the planning process to ensure that expansion and
change occurs in a manner that is compatible with the character of the Town,
while allowing for the continued operation and provision of public services
General Plan Land Use Element Goals, Policies and Actions set forth on p. 18-19
include:
E. Goals, Policies and Actions
Goal LU-1 Provide for the preservation and enhancement of the Town’s unique
residential character.
Policy LU-1.1: Maintain the character of the Town’s neighborhoods.
Policy LU-1.2: Promote property and landscape improvements and maintenance.
Policy LU-1.3: Support the work of organizations to preserve and enhance the
visual character of Hillsborough.
Policy LU-1.4: Ensure that lighting on private and public property is designed to
avoid illuminating adjacent properties and public right-of-ways and does not
contribute to an overall increase in the ambient lighting level of the community.
Policy LU-1.5: Review Town regulations, including the Municipal Code and
Residential Design Guidelines, on a regular basis to ensure that development
within the Town occurs in a manner compatible with the Town’s character.
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Action LU-1.1: The Architecture and Design Review Board will apply the
Hillsborough Residential Design Guidelines when reviewing new construction
and significant remodeling. The goals of the Guidelines include:
♦ Reinforcing Hillsborough’s image
♦ Facilitating contemporary life
♦ Encouraging town-wide diversity
♦ Fostering creativity
Action LU-1.2: The Town will enforce its Residential Landscaping requirements
to maintain the attractive visual character of Hillsborough, as well as to promote
water conservation.
Action LU-1.3: The Town will enforce its Nuisance Ordinance, which allows for
the clean-up of overgrown properties that pose a safety hazard or create a visual
nuisance inconsistent with the character of Hillsborough.
The City Manager’s Decision also noted that the Town’s Design Guidelines for homes
reference the Town as being developed with finely crafted homes set on large estates,
with a precedent for quality, rustic character, and rich in history including homes
designed by Willis Polk Julia Morgan, Richard Neutra and William Wurseter, and that
the Design Guidelines for homes recommend that antennas on homes be installed in
such a way as to not be visible from streets or neighboring properties and further if the
installation of the device is on the front façade, appropriate screening shall be installed.
Further, the City Manager’s Decision observed that the unique character of the
community is experienced not just by individual residents living adjacent to the
proposed WCFs, but by residents passing by in both pedestrian and vehicular modes
experiencing the visual streetscapes of the community. The roadways in Hillsborough
are mainly narrow, lightly traveled twisting two-lane roads used to access residences
rather than for through-traffic access. To maintain the rural feel, there are almost no
streetlights in the Town. There are no rail, bus, or highway routes in the Town. All areas
of the Town where the proposed facilities would be placed are zoned as residence
district, and designated as “Residential” under the General Plan. There are no
commercially zoned properties within the Town of Hillsborough anywhere near any of
the proposed WCFs that could be served by them. The City Manager’s Decision cited to
some of the many oral comments and written comments provided by residents to the
City Manager during the community meeting and the public comment period leading up
to her Decision.
In its appeal, the Applicant suggests the City Manager’s Decision on this factor was
inadequate on a number of grounds, particularly that it is too generalized and
conclusory implying no telecommunications facilities should be allowed in the Town’s
public rights-of-way at all; and that it is inconsistent with the very limited concerns
expressed by Town staff about the DAS Project during the Application review process
and the public notices which were of “proposed approval.” The Applicant also suggested
that the City Manager’s Decision failed to present alternatives that would rebut the
Applicant’s prima facie showing in its Application that the DAS Project is the least
intrusive means to close a significant gap. The City Council addresses this last point in
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our discussion under Finding #2. As for the other points, the Council disagrees with the
Applicant’s criticisms.
At the appeal hearing, the Applicant claimed that a significant amount of time was spent
working with Town staff over a 4 year period after the new wireless ordinance was
adopted in order to develop the design and the locations for the DAS Project which the
Applicant felt would have the Town’s support. As a preliminary matter, regarding Town
staff discussions with Applicant and the public notices, obviously these do not bind the
City Manager, or this Council. The City Manager’s Decision, and the Council’s decision
must be based on the totality of the record before each decision-maker. As noted in the
City Manager’s Decision, a significant amount of information was added to the record
after the public notices of proposed approval were released, and it is clear that the City
Manager’s Decision relied on much of that information, as does the Council.
Given the extreme care that has been taken for decades to foster and preserve the
unique character of the Town, it is not surprising that when Town residents were made
aware of the height and commercial nature of the proposed installations they submitted
countless oral and written comments to the City Manager during the public comment
period leading up to her Decision, and to the City Council during the course of this
appeal expressing the reasons for their concerns that the proposed DAS Project would
be inconsistent with the General Plan and would adversely affect the policies and goals
set forth in the General Plan and would alter the rural character of the community. Some
of the many written public comments expressing concerns to the City Manager about
the aesthetics of the proposed DAS Project as being inconsistent with the Town’s
character and the DAS Project’s negative impacts to the “rural aesthetic” of the
community were cited in the City Manager’s Decision. Having reviewed the record, and
having sat through the appeal hearing during which many of the same concerns were
repeated, the City Council agrees it would not be possible to summarize all of the
statements. The general sentiment expressed by the residents is a deep concern that
the appearance and the height of the facilities in the DAS Project would be inconsistent
with the General Plan and the rural aesthetic of the Town which is expressed in its
deliberate plan to have primarily narrow, lightly traveled twisting two-lane roads, minimal
sidewalks and streetlights, and very large residential lots.
At the appeal hearing, Council members also noted that there were inconsistencies
between the Applicant’s statements that they had cooperated and worked closely with
the Town, and the Applicant’s apparent lack of transparency on the CEQA issues.
Councilmember Benton, who was the Mayor during the period when the new wireless
ordinance was adopted, noted that that process included public hearings and public
input, including from the Applicant’s representatives, and that much of the public input at
the time was very similar to the comments in the record and heard at the appeal
hearing. He expressed the view that the Applicant had done little to modify its designs to
propose facilities that are consistent with the Town’s character and culture, noting in
particular that none of the WCF equipment was proposed to be placed underground
even though about half of the Town has underground utilities. Overall the Council finds
that the size, nature and placement of the proposed equipment is different than what is
now present in the public rights-of-way, and the modifications or additions to the
supporting structures are taller and more massive than comparable structures in the
public rights-of-way.
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Finally, the City Council’s finding that this DAS Project is inconsistent with the General
Plan and the rural community character because of height and commercial design
concerns should not be taken to mean no telecommunications facilities should be
allowed in the Town’s public rights-of-way at all; it only means that this DAS Project
does not meet the burden on this factor for the reasons stated.
Finding on Factor 2. The applicant has not shown that the WCFs proposed in this
DAS Project are necessary to close a significant gap in coverage and has further
not shown that its proposal is the least intrusive means of closing any significant
gap.
The City Council finds that the Applicant has not met its burden on this factor.
In summary, the City Manager’s Decision found that while there was conflicting
evidence on this point, considering the record as a whole, the Applicant had not shown
there is a significant gap in coverage. Further the City Manager’s Decision found that if
the Applicant had shown a significant gap in coverage, the City Manager would have
found that the Applicant’s proposal was not the least intrusive means of closing the
significant gap.
Significant Gap
The significant gap/least intrusive means analysis is a standard applied by the courts
within the Ninth Circuit of the U.S. Courts of Appeals to determine if there is any merit to
a claim that a denial of a wireless siting permit would prohibit, or effectively prohibit, the
provision of personal wireless services. Federal law preempts local siting decisions that
have that effect. The case law makes it clear that the significance of a “gap” is a factspecific determination. For example, “context specific factors” that have been
considered in assessing the significance of alleged gaps include: whether the gap
affected significant commuter highway or railway; assessing the “nature and character
of that area or the number of potential users in that area who may be affected by the
alleged lack of service”; whether facilities were needed to improve weak signals or to fill
a complete void in coverage; whether the gap covers well-traveled roads on which
customers lack roaming capabilities; a consideration of “drive tests”; whether the gap
affects commercial district; and whether the gap poses public safety risk.
The Applicant does not itself provide personal wireless services. It indicated in its
Applications that the DAS Project was to be constructed for use by Verizon Wireless
and as a result, our consideration of this factor relates to the personal wireless service
provided by Verizon Wireless. In each of its individual Applications, the Applicant
indicated that the facility was to address a significant gap in Verizon Wireless service
(some of the Applications initially indicated that there was no significant gap but that
was later revised by the Applicant). However, the Applicant’s gap discussion materials
characterized the gap not as 16 individual significant gaps, but as one “significant gap”
to be addressed by the 16-node DAS Project. Among the materials submitted by the
Applicant were maps showing the results of drive tests which collected data in March
2017 on the existing Verizon Wireless network coverage in Hillsborough regarding three
bands used by Verizon Wireless – 700 MHz, 1900 MHz and 2100 MHz. The primary
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service goal according to the Applicant is to provide city-wide robust in-home coverage,
and meet demand from non-resident mobile users. At the appeal hearing, the Applicant
indicated that Verizon’s three bands work in conjunction and hand off to each other
when one gets congested. We also note that personal wireless services do not include
Internet services, and much of Applicant’s concerns appear based on the claimed (but
unproven) impact on the provision of such data services.
The record before the City Manager included two reports from CTC, an engineering firm
retained by the Town to evaluate the Applicant’s gap claims. The CTC reports
determined that in the 700 MHz band, wireless coverage was generally available,
meaning personal wireless service was generally available though not always at the
target signal standard desired by Verizon Wireless. The CTC reports also noted that no
information was provided by the Applicant on dropped calls or capacity restraints that
demonstrated an actual service issue that requires 16 nodes. CTC concluded the
claimed gaps and the proposed solution did not fully correspond, that is none of the 16
nodes were proposed to be located in the largest area of town that exhibited low signal
levels, and all 16 nodes may not be required to fill in the gaps that were targeted.
The City Manager’s Decision also considered the factors that would be relevant to a
determination as to the “significance” of any gaps. The Decision found that each node
would serve a limited area. The Applicant suggested one of the nodes would serve 25
residences, provide robust in-building coverage within one-quarter mile, and outdoor/onstreet coverage to the area approximately within 2000 feet of the site. No individualized
information was provided on the coverage of other nodes. The Decision noted the Town
has had a stable population for decades (roughly 10,000-11,000) and relatively low
population density due to the large minimum lot size (1800 people per square mile, as
compared to about 8,000 per square mile in neighboring San Mateo). It noted the roads
in Town are generally lightly traveled two-lane roads used to access residences rather
than for through-traffic access, and that there are no rail, bus, or highway routes in the
Town, and no commercially zoned properties within the Town anywhere near any of the
proposed nodes that could be served by them.
In light of all of these factors, the City Manager’s Decision concluded that the Applicant
had not shown there is a significant gap in coverage.
In its appeal letters, the Applicant admitted in the early portion of its second appeal
letter (p.10-11) that fact-based analysis is appropriate to determine as to whether there
is a significant gap. However, later in the letter (p.19-20), the Applicant also claimed that
the Town has no regulatory authority or competence to define significant gap because it
is preempted by federal law (citing to cases that state that localities cannot regulate
technology). The Applicant also suggested the Town was trying to limit significant gap
analysis to 700 MHz, and if it can do that, it will “wreak havoc” because Verizon’s
primary bandwidths for providing coverage are 1900 and 2100 MHz bands, and the
Town would be placing obstacles on the provision of services using these bands. The
Applicant also suggested that by considering the fact that the Town is low density
residential and not commercial, the City Manager’s decision is suggesting there can
never be a significant gap in residential areas while in fact residential zones are critical
for 21st century communications and in-building coverage is the appropriate standard
because the public is increasingly abandoning landlines for cell phones and eventually
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everyone will only use wireless communications. The Applicant also submitted a report
as a rebuttal to the CTC Report which disputed CTC’s claim that 80% of the Town is
covered by 700 MHz because CTC references a standard [-100 dBm] that is not the inbuilding coverage standard [signal strength of -85 dBm] which is what the DAS Project
is designed to address. The Applicant indicated instead that in-building coverage
standard is met in less than 50% of the Town. No information was provided by the
Applicant on blocked and dropped calls in this Rebuttal, even though the CTC report
identified those as relevant in assessing whether and where there was a gap that need
to be addressed.
As a preliminary matter, the Applicant’s argument that the Town does not have the legal
authority to make a “significant gap” determination is misplaced. The Town recognizes
that the courts generally review “significant gap” determinations de novo. However,
particularly as here, where the Applicant claims a right to placement based on the
“significant gap/least intrusive” standard (which has been incorporated in the Town’s
Municipal Code), it is appropriate and permitted for the Town to consider those claims.
The Town is not purporting to create a new test – it is simply applying the standard as it
has developed, and based on the context-specific factors that are relevant to making a
significant gap determination.
In evaluating whether the Applicant met its burden, the Council did not consider
anecdotal comments from the public as to the quality of service and coverage. Expert
analyses and other information, including the lack of data and analysis provided by the
Applicant on blocked and dropped calls were relied upon.
The Applicant claims in rebuttal that the CTC report, by limiting its conclusions to the
700 MHz bandwidth, disregards 66% of the coverage and capacity of this small cell
design. Regarding that claim, the Council notes that the significant gap test focuses not
on gaps in coverage provided by particular bands, but on gaps in “personal wireless
service” itself. For example, if Verizon Wireless can use 700 MHz to adequately deliver
personal wireless services, that is enough to show there is no significant gap. And if the
installations that are proposed are more than are necessary to close any significant
gaps in the provision of personal wireless services, then the installations are not justified
under a “gap” analysis.
Considering the information submitted by the Applicant, as well as the information
submitted by CTC, and the information about the characteristics of the service area in
the Town (low density, lightly travelled, stable population), the Applicant has failed to
show that there is either a coverage or a capacity gap in personal wireless service of
any significance that would justify the DAS Project. Among other things, if we consider
the DAS Project as a whole, coverage data indicates that personal wireless services are
generally available. It appears that even the Applicant’s expert admits in its rebuttal
report that Verizon Wireless is delivering personal wireless services meeting its desired
-85 dBm in-building coverage standard using the 700 MHz band in nearly half the town.
And as the CTC report indicated (and the Applicant did not dispute), in the areas of
town that are below the -85 dBm in-building coverage standard but at a level of -100
dBm or stronger, there will still be a usable signal for personal wireless services
available, just not one that is reliable for in-building coverage. Further, considering the
DAS Project as a whole, the number and placement of the facilities do not appear well-11-

designed to close what the Applicant claims are the gaps. Considered individually, none
of the facilities appear to close a gap that is “significant” given the number of homes and
traffic in the area served, and the Applicant has failed to present evidence that might
lead to a conclusion that any gap is significant. We do not find that the shift from
landline to wireless services changes the equation. First, a national trend with respect to
future use does not support approval of the placements now. Second, while we
recognize that wireless communications are important, the Applicant did not show that
the national trend is true in Hillsborough (indeed numerous residents provided
anecdotal evidence to suggest the national trend was not true in the town). Nor did the
Applicant show that in the absence of approval, significant numbers of residents will be
denied access to telecommunications services.
Least Intrusive Means
On least intrusive means, as the Applicant indicated repeatedly in its appeal letter,
under California law, the applicant bears the initial burden of making a prima facie
showing of an effective prohibition by submitting a “comprehensive application,” which
(1) includes an analysis of alternative sites and designs, and (2) shows that the
proposal is “the least intrusive means of filing a significant gap.” If the local authority
rejects the applicant’s prima facie showing, it must show the existence of “some
potentially available and technologically feasible alternatives.” The applicant will then
have an opportunity to dispute whether the local authority’s alternatives are available
and/or feasible.
The City Manager’s Decision found that even assuming any gaps are significant, the
Applicant had not shown that the 16 node DAS Project chosen to fill the gap was the
least intrusive alternative for the areas actually addressed in light of a possible
alternatives. The City Manager’s Decision found the Applicant had not met its initial
burden of submitting a comprehensive application, showing feasible alternatives. The
City Manager’s Decision noted the lack of alternatives to the 16 node DAS Project, and
(based on the two initial CTC Reports) suggested some possibilities that had not been
explored in the Applicant’s Applications, such as addressing alleged gaps at least
partially through adjustments to nearby macro sites.
On appeal, the Applicant argued that it had made a prima facie showing and thus the
burden now rests with the Town to show there are some potentially available and
technologically feasible alternatives, a burden which the Applicant alleged, the City
Manager failed to meet. The Applicant makes numerous somewhat contradictory claims
about alternatives. The Applicant provides some additional evidence (Appeal letter,
Exhibit H- Crown Castle Review of CTC Report) critiquing alternatives proposed by
CTC outside the public right-of-way. The Applicant’s rebuttal to the CTC Report is also
critical of CTC’s suggestion that macro sites in the area might be upgraded to address
gaps, stating that those sites are to serve the cities they are in, not Hillsborough, and
that upgrades could not fix the service issues in Hillsborough. The criticism of the CTC
report also suggests that the DAS facilities are necessary to “off-load” services from the
larger antennas (by that, we understand Applicant to be contending that it wishes to
have more users connecting to the DAS facilities, rather than directly to the larger
antennas). On page 15 of its appeal letter, the Applicant claims DAS systems are
inherently the least intrusive technology by design – as compared to larger cell towers
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and sites on private property, yet it also claims it is a telephone company (CLEC) that
has franchise authority to place facilities in the public rights-of-way so it does not have
to consider alternative locations on public or private property outside the public rights-ofway and in fact, did not do so. The Applicant’s presentation to Council included a
comparison of small cells and towers “at a glance” which described “Towers” as “Tall.
Visually prominent.” and “Small Cells” as “Discreet. Lower to the ground.”
We do not find these arguments convincing based on the Appeal Record. As to the
claim that DAS systems are “inherently” better, Applicant’s “at a glance” evidence and
generalized claims are rebutted by its own Application. The Applicant has proposed a
“small cell” solution for Hillsborough comprised of large antennas on tall facilities that
that have many of the characteristics of traditional towers rather than small installations.
As to the claim that Applicant made a prima facie case, it is apparent that the only
“alternative” locations the Applicant looked at were for the DAS Project were alternative
locations for each of the nodes in the 16-node solution and those alternatives were
within a very confined polygon at the pre-selected node site. The suggestion is that
choosing among a few different poles or placement spots for new poles in close
proximity to one another at each individual node site is an adequate “alternatives
analysis” for a 16-node DAS Project and is equivalent to submitting a comprehensive
application that includes a consideration of alternative designs. Essentially, what the
Applicant appears to be contending is that because each of the individual nodes serves
a very small area, the only alternatives are placements of nodes of the same design
within that small area designated for service. That assumes, of course, something that
Applicant has not shown – that the number of nodes it proposed is the number required
to fill the alleged gap, and that there are no alternative means of filling the gap. It is also
clear Applicant only considered other locations for placement of the nodes within the
public rights-of-way, and failed to consider alternatives for placement of the nodes off
the public rights-of-way, not driven by any technical limitations but based on claimed
legal rights (discussed further below). Further, as we explain below, there was little
consideration of the use of stealthing to hide any portion of the facility, and no
undergrounding of the large proposed ground cabinets. Thus, the Applicant failed to
meet its initial burden of submitting a comprehensive application, showing feasible
alternatives. In its appeal letter, the Applicant repeatedly claims to have done this, but in
reality it has offered only one alternative—its proposed 16-node project. The Applicant
did not provide any information upon which the Council can make a comparison to
determine whether or not less intrusive alternatives to the DAS Project exist because
the Applicant proposed no real alternatives. Criticizing the CTC report is not a substitute
for making a prima facie case, and in any case, we find the criticisms misplaced.
The Applicant’s rebuttal to the CTC Report is unpersuasive in its suggestion that macro
tower sites in the area are there to serve the cities they are located in, not Hillsborough,
and that upgrades could not fix the service issues in Hillsborough, but rather the DAS
facilities are necessary to “off-load” services (in other words, off load Hillsborough
residents) from the larger antennas. We do not think that the Applicant can prove that
the DAS Project is the least intrusive alternative simply by stating that existing antennas
are intended to be used to serve other communities. If the existing antennas or
supporting structures could be used to help address claimed gaps in Hillsborough that
alternative should be considered, and plainly was not here, except in a perfunctory
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manner. Contrary to Applicant’s suggestion, we do not read CTC to be claiming that all
areas in the Town of Hillsborough could be served by modifying the existing towers and
associated wireless facilities. Rather, CTC’s point is that such modifications could
reduce the number of new WCFs required (and hence the intrusiveness of the project).
The Applicant does not rebut that point.
To be sure, the Applicant also claims it did not have to look outside the public rights-ofway based on its rights under state law, but offered no case law to support its narrow
interpretation of its duty to consider alternatives under federal law to support an
effective prohibition claim. With respect to state law, the authority to place facilities
within the public rights-of-way is subject to limitations, and denial is independently
justified based on factors discussed above and in the City Manager’s Decision.
Even if the Applicant were correct that it was not required by law to look at alternatives
outside the public rights-of-way, the CTC Supplemental Report on Alternatives
(attached to City Manager’s Report as Attachment 8) discusses alternatives within the
public right-of-way that the Applicant never considered although they are deployed by
the Applicant and the industry in other communities. These include both means of
making the proposed DAS Project less intrusive (for example, by placing associated
equipment underground), and completely different alternatives such as lower height
placements on utility poles (that would eliminate the need for pole top extensions), and
placements on different infrastructure within the Town such as stop signs, options which
may entail more sites but ones with lower heights and better concealment.
By not even discussing any of these alternatives, the Applicant failed to meet its burden
to make a prima facie showing required for burden shifting, failed to carry its burden on
showing that its proposal was the least intrusive alternative. Moreover, aside from
generalized conclusions, the Applicant did not show or claim that any of the CTC
proposals are infeasible. Even if the Applicant had presented a prima facie case, the
failure to respond to CTC substantively further supports the conclusion that Applicant
has failed to carry its burden, particularly since some of the alternatives are used by the
Applicant elsewhere.
Finding on Factor 3. The WCF and support structure modifications and additions
proposed in the DAS Project do not comply with the design standards in Chapter
15.32, and other applicable provisions of the Code.
The City Council finds that the Applicant has not met its burden on this factor.
The City Manager found that the Applicant had not shown the WCF and support
structure modifications and additions proposed in the DAS Project would comply with
the design standards in Chapter 15.32, and other applicable provisions of the Code.
Examples of non-compliance were given on an aggregate level, not node-by node
because alternatives were not adequately considered and if they had been, they might
have required nodes in different locations or fewer of them.
In its appeal, the Applicant provided a detailed critique of the City Manager’s summary
findings on the design criteria. Many of the criticisms relate to the fact that the particular
nodes are not identified. The Applicant also claimed property values would not be
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affected based on a 2012 study it submitted, and suggests that the evidence the Town
relied on was anecdotal and a proxy for RF emissions concerns which may not be
considered under federal law.
The Applicant contends that a node by node design analysis should have been
conducted. We disagree. The Applicant is not claiming that each node individually
closes a significant gap. The City Attorney’s memo noted that the Applicant had earlier
described the alleged significant gap area as an area to be addressed by the DAS
Project as a whole. If 10 of the 16 nodes failed to meet the design standards, it is not
clear that the remaining six would actually serve an appropriate function, or be the best
means for providing service. Having presented the DAS Project as a whole, the
Applicant cannot complain if the DAS Project is accepted or denied as whole. Therefore
the City Manager’s findings did not need to be detailed by each individual node;
nonetheless specific problems with the proposed nodes were identified in the City
Manager’s Decision.
While we believe that the City Manager’s Decision reflects an appropriate approach
given Applicant’s positions, we note that node-by-node analyses have now been
provided by staff in the City Manager’s Report, Attachment 7. Additional evidence
provided by the public at the appeal hearing was very similar to the evidence before the
City Manager. These confirm that the DAS Project does not meet the Town’s design
criteria, even when considered on a node-by-node basis.
The Applicant’s claims regarding property values are also incorrect. The City Manager’s
Decision was based not solely on anecdotal evidence, but mainly on evidence from
multiple real estate agents who work in the town. The expert report provided by the
Applicant (Appeal Letter, Exhibit I) as support for the Applicant’s position dates from
2012 and examines property values for homes near wireless facilities in Palo Alto,
Redwood City, Saratoga and San Jose over a 9 month period. Notably, the report is not
actually based simply on an analysis of visible antennas in front of single family homes.
Rather, it purports to consider the impact on property values of placements of antennas,
including those that may be wholly concealed. It is impossible to tell from the study
whether installations like those proposed in Hillsborough are included or what impacts
individual installations may have had (data is provided in the aggregate by city). We do
not find the study particularly convincing as support for Applicant’s position. In fact, the
conclusion of the study is not that wireless facilities have no impact on property values,
but that, with respect to the facilities reviewed, the localities and carriers had “done well
in considering” the placement of the facilities. The study does not include Hillsborough
or communities with a similar low density and rural residential character to Hillsborough,
and in our view is not sufficient to allow us to ignore the more convincing evidence
presented by local real estate agents. The case law cited in the City Attorney’s
supplemental memo suggests expert evidence about impacts on property values in
other communities is not adequate to respond to local concerns about local property
values.
Further, the City Attorney’s Supplemental Memo shows the Applicant is wrong to
suggest that concerns about property values are always considered a proxy for RF
concerns in case law. The real estate agent comments cited in the City Manager’s
Decision generally expressed opinions which largely were based on aesthetics
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concerns of persons in the market for high value properties. Moreover, the City
Manager’s decision stated explicitly that concerns raised by a few public commenters
about health effects of radio frequency emissions may not be taken into account under
federal law, and were not considered. We similarly do not take such comments into
account.
Finding on Factor 4. The WCF and support structure modifications and additions
proposed in the DAS Project comply with applicable safety codes and laws
(including without limitation the ADA).
The City Council finds that the Applicant has met its burden on this factor.
The City Manager found that the WCF and support structure modifications and additions
proposed in the DAS Project would comply with applicable safety codes and laws
(including without limitation the ADA) and the City Council affirms this finding.
Finding on Factor 5. The WCF and support structure modifications and additions
in the DAS Project interfere with the public’s use of rights-of-way, or create undue
risks to persons or property.
The City Council finds that the Applicant has not met its burden on this factor.
The City Manager found that the WCF and support structure modifications and additions
in the DAS Project would interfere with the public’s use of rights-of-way, or create undue
risks to persons or property. This is particularly evident with respect to the applications
for new poles and above ground equipment. Problems were identified with some of the
locations (imposes a line of sight safety impediment for vehicular traffic; encroaching on
areas in the public right-of-way where roads are already very narrow and space is
limited; they take up more area than the existing poles they replace or where no
poles/equipment previously existed).
On appeal, the Applicant mainly complained the findings are not detailed by node and
cannot be addressed.
Node-by-node analyses provided by staff and attached to the City Manager’s Report,
Attachment 7 were before Council at the appeal hearing. These analyses identified
which nodes in particular present interference and risk issues such as line of sight
concerns, and taking up space in the rights-of-way in narrow, winding roadways.
Additional evidence provided by the public at the appeal hearing was very similar to the
evidence before the City Manager. Council members also expressed concern that risks
are created in particular when support equipment is placed on the ground adjacent to
poles (which is proposed for half the nodes), and noted the concern that residents often
use public rights-of-way for pedestrian traffic because there are no sidewalks in Town
so adding ground-mounted equipment to this limited area would force pedestrians
further into the roadways. There are enough problems to permit us to conclude that not
only do individual installations fail to comply with this standard, but also that the DAS
Project, taken as a whole, does not comply with this factor.
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Finding on Factor 6. The applicant has made the required affirmation regarding
compliance with the FCC’s RF regulations, as the same may be amended.
The City Council finds that the Applicant has met its burden on this factor.
The City Manager found that the Applicant had made the required affirmation regarding
compliance with the FCC’s RF regulations, as the same may be amended. No new
evidence was presented at the appeal that would indicate otherwise.
Finding on Factor 7. The applicant is authorized to file the application.
The City Council finds that the Applicant has met its burden on this factor.
The City Manager found that the Applicant was authorized to file the Application. No
new evidence was presented at the appeal that would indicate otherwise.
Finding on Factor 8. The Applicant has CEQA approval from the CPUC but does
not have or will not have necessary local regulatory approvals for utility box
design under this Code required in connection with the DAS Project.
The City Council finds that the Applicant has not met its burden on this factor for
reasons that differ from the City Manager’s Decision.
The City Manager found that the Applicant had failed to satisfy its burden of proof for
this factor because it had claimed to have obtained CEQA approval from the CPUC but
had not provided proof that it had such approvals as any part of the record. As noted
earlier, the Applicant’s misrepresentations were concerning, however, the Council
recognizes the Applicant has obtained a CEQA approval from the CPUC based on the
evidence included in the Appeal Record.
Further, the City Council finds that the Applicant has failed to meet its burden on this
factor in regard to approval for utility box design under the Code. This was an issue not
specifically addressed in the City Manager’s Decision. However, the node-by-node
analyses provided by staff in the City Manager’s Report, Attachment 7 indicate that
none of the 16 individual nodes would comply with the requirements of Code Section
15.32.070(G) regarding ground-mounted components such as utility boxes.
Finding on Factor 9. Alternative designs or locations would be more consistent
with the general plan and would otherwise minimize the impact of the WCF and
support structure modifications and additions required.
The City Council finds that the Applicant has not met its burden of providing an
adequate alternatives analysis needed for full consideration of this factor. However, to
the extent any finding is required, other information in the Appeals Record permits the
Council to make this finding.
The City Manager concluded, based on the negative findings on other factors discussed
in the City Manager’s Decision, that the proposed WCFs and support structure
modifications comprising the DAS project were not consistent with the general plan and
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did not minimize the impacts. Further, the City Manager found that even assuming all
the proposed WCF and support structure modifications and additions in the DAS Project
were required to fill a significant gap, the City Manager would find that alternative
designs or locations would be more consistent with the general plan and otherwise
minimize the impacts. In coming to this conclusion, the City Manager’s Decision noted,
among other things, techniques such as sectorization (which increase
coverage/capacity of existing facilities) do not appear to have been considered and use
of existing wireless facilities would be more consistent with the general plan and
otherwise minimize the impacts. The Application did not adequately explain why these
alternatives were not considered.
As noted earlier in the discussion under Finding 2, on appeal, the Applicant argued that
it had made a prima facie showing of alternatives and thus the burden now rests with
the Town to show there are some potentially available and technologically feasible
alternatives, an argument we have rejected based on the Appeal Record. In the
absence of an adequate alternatives analysis from the Applicant, to the extent a finding
is required, we find that there are other alternatives that would appear be more
consistent with the general plan, all other things being equal. Undergrounding
equipment associated with each of the nodes would be more consistent with the general
plan, as would new alternatives within the public rights-of-way identified by CTC using
smaller antennas, placing antennas lower on the poles in the communications space
rather than on extensions on the top of the poles, and using stop signs.
In reaching the conclusions described above, we note that we have referenced and
applied as appropriate the standards applicable under the Town’s Municipal Code, state
law and federal law. The Applicant submitted lengthy legal arguments in support of its
positions, most of which were based on assumptions as to underlying facts which we
have rejected. To the extent that this decision is otherwise inconsistent with any
articulated legal positions of the Applicant, we believe our decision reflects the proper
approach to the law. As the discussion above indicated, in reviewing the Applications,
we have fully considered whether the Applicant (or Verizon Wireless, its customer) is
being prohibited or effectively prohibited from providing any personal wireless service,
applying the standards applicable in the courts in interpreting 47 U.S.C. Section
332(c)(7). We recognize that the Applicant also cites 47 U.S.C. Section 253, but as the
City Attorney’s memo noted, to state an effective prohibition claim, a person must show
that it has actually been prohibited, or effectively prohibited from providing service and
the Ninth Circuit has suggested the standards under 47 U.S.C. Sections 253 and
332(c)(7) are identical. There would be no reason to analyze the “effective prohibition”
claims differently than we have, even if Section 253 applied. As it happens, however,
Section 253 is of no particular moment since the only services mentioned by the
Applicant in its effective prohibition claim are the personal wireless services provided by
Verizon Wireless, and Section 332(c)(7), by its terms is the only provision that applies to
decisions regarding the placement of personal wireless service facilities.
NOW, THEREFORE, BE IT RESOLVED the City Council of the Town of Hillsborough,
based on the evidence contained in the written record, which includes the Applications,
the record related to the City Manager’s Decision, the appeal letters and supporting
documentation and written submissions provided to Council, and the record of the oral
testimony given by the Applicant, City officials, experts, and the public at a public
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hearing held on March 12, 2018 (referred to hereafter as the “Appeal Record”, hereby
denies the Applicant’s appeal and upholds the City Manager’s Decision denying the
Applications, as modified herein.

Mayor of the Town of Hillsborough
Attest: City Clerk
This resolution was adopted by the City Council of the Town of Hillsborough at its
regular meeting held on the 26th day of March 2018, by the following vote of the
members thereof:
AYES:

Councilmembers

NOES:

Councilmembers

ABSENT:

Councilmembers

ABSTAIN:

Councilmembers

____________________________________

______
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